
PART ONE
PRELIMINARY

1. Sometime during the night and early morning of 19/20 June 1994, five members
of the Bain family died at their residence.in Every Street, AndersollS Bay,
Dunedin. In each case the cause of death was a bullet wound to the head. An
investigation resulted in the early arrest and prosecution of the sole surviving
member of the family, David Cullen Bain, then aged 22 years. He subsequently
stood trial and after an 18 day hearing in the Dunedin High Court in May 1995
was convicted on five counts of murder and sentenced to life imprisonment on
each charge. Appeals on his behalf to the Court of Appeal and the Privy Council
left the verdicts and sentences unaltered. He is currently detained in
Christchurch Prison.

2. A number of persons, but most notably Mr JF Karam, an Auckland businessman
and former prominent sportsman, and Mr C Withnall, OC, of Dunedin, have
argued that David Bain is innocent of the crimes. In April 1997 Mr Karam
published a book entitled David and Goliath in which he contends the conviction
was a grave miscarriage of justice and alleges or infers that Police
misconduct/impropriety/ineptitude contributed to that situation. Although Mr
Karam maintained he did not wish to lodge any formal complaint about officers
involved in the case, the book is a virtual catalogue of allegations - express or
implied - of professional mispractice which must in itself be regarded as a
sub,stantial complaint against the Police.

3. In May 1997, the Commissioner of Police consulted with the Police Complaints
Authority, then Sir John Jeffries, on an appropriate format for examining the
allegations and it was-agreed that a joint investigation should proceed.
Assistant Commissioner BP Duncan was appointed to lead the Police side and
Detective Chief Inspector IE Lines of Wellington, Detective Senior Sergeant PJ
Mitford-Burgess of Otahuhu and [later] Detective L Grace, Auckland, were
assigned to assist.

4. On 12 May 1997 Mr Duncan and Detective Senior Sergeant Mitford-Burgess



met with Sir John Jeffries and Mr Barry Boon to determine an inquiry strategy
and thereafter regular contact was maintained with Sir John until his retirement
in June. Subsequently, the Police have frequently discussed progress with the
new Police Complaints Authority, Judge Jaine, and have kept him fully apprised
of progress and on one occasion in late July he was present when the Police
team met with Messrs Karam and Withnall in Auckland. Judge Jaine later made
other visits to Auckland and also visited Dunedin in the course of the inquiry.

5. Shortly before his arrest, David Bain engaged the services of Dunedin barrister
and solicitor, Michael Guest, a former District Court Judge back in private
practice. Mr Guest represented David throughout the trial and appeal
proceedings. In his book, Mr Karam expresses critical comment at the way Mr
Guest handled aspects of the role of defence counsel but we have not deemed it
within the scope of this inquiry to make any assessment of those comments.
Neither have we regarded criticisms of the prosecutor or any judge or the judicial
process to be matters for our attention.

6. It is important that we make clear that the focus of this inquiry has been on the
conduct of the Police in the investigation of these crimes and the subsequent
presentation of evidence to the Court. It does not and cannot focus on the
conduct of others who participated in the investigation and subsequent trial
process. More importantly, it has to be understood that this inquiry and this
report do not purport to reach a conclusion on whether David Bain was correctly
convicted of the murders. That is a wider issue which is being pursued by Mr·
Karam and others on behalf of David Bain and we anticipate that they will
continue to do so after the release of this report. It is however inevitable that in
the investigation of Police conduct many issues raised by Mr Karam and others
which are advanced in support of the view that David Bain was wrongly
convicted, need to be addressed in this report.

7. The general strategy for the joint Police/PCAinvestigation involved the following
basic steps:

• Copies of Mr Karam's book were procured and perceived complaints against
the Police were identified and categorised.

'. The Police team visited Dunedin and reconnoitred the Anderson Bay area.
[They were unable to inspect the Bain house because it was no longer
standing.]

• The original investigation file and other related papers [including statements,
job sheets, inventories, notes, ESR reports, briefs of evidence and
depositions] were secured and taken to Auckland.



• Permission was obtained through the Solicitor General's office to use the
transcript of evidence [Justice Williamson's notes] recorded at the trial.

• Some members involved in the original case had already begun to make
their own written response to Mr Karam's claims and they were directed to
submit their work to the Police team.

• Contact was made with Mr With nail and Mr Karam and meetings were
organised.

• At their request, some exhibits were delivered to Australia for private
analysis and/or testing.

• Members of the Police and other persons connected with the case were
interviewed and sometimes re-interviewed.

• Copies of TV programmes/radio interviews/press clippings featuring aspects
of Mr Karam's complaints 'were obtained and examined.

• As much as possible, documentation was entered into a'1 electronic data
processing system.

• Analysis was undertaken of key matters and charts were prepared to depict
timings, movement and other salient points.

8. In New Zealand, the Police investigation of homicide follows a prescribed pattern
which has been developed over many years. It is practice throughout the
country to treat every case [other than those where responsibility is immediately
obvious] as a major investigation and it is fairly true to say that no effort is
spared to bring an offender to justice. Permanent homicide squads do not exist
in our structures and when a suspicious death is reported an ad hoc Homicide
Team is created by drawing investigators and support staff from other activities.
The basic investigative procedure is laid out in the Detective Manual and is



invariably closely followed in every instance. Of course, an investigation does
not move into full swing immediately a crime is reported and there generally is a
build-up phase as staff become available and facts are progressively gatt4tered
and interpreted. A senior member, takes [or is given] overall charge of the case
and he/she decides the organisation structure to be created, charts the general
path of the investigation, makes major decisions and handles such things as
resources, media interviews and contacts with superior officers. He/she
generally appoints an experienced member as Second in Charge and that officer
directs inquiries along the charted path, receives documents generated by
investigators, and coordinates the various aspects of the case. When an arrest
is made, he supervises the preparation of evidence for court and sees the case
through ~o completion. Notwithstanding the higher position of the O/C
Investigation, it is the 2i/c who is often identified as the most actively involved,
the best informed and, arguably, the busiest officer on the case.

9. Besides the two top members of the team, there are others who play key parts.
The Officer in Charge of the Scene has an important responsibility to ensure the
place of the crime is carefully examined for every possible clue to what
happened there. The Officer in Charge of the Body also has an important
function to see that all procedures in respect of body identification, security,
removal, and notifications are discharged, and that a properly authorised post-
mortem examination of the deceased is performed by a competent forensic
pathologist. The Officer in Charge of Suspects has the duty to supervise the
hunt for the offender by assigning staff to follow up information that emerges as
the case progresses. Where there is more than one crime scene in any case,
such as where the deceased is killed at one location and the body dumped at
another, an OC Scene is usually appointed for each place. Where there is more
than one corpse, an OC Body is appointed for each one. The specific duties of
those people are prescribed in the Detective Manual and in CIB training notes.

10. The successful investigation of homicide requires an orderly and often
meticulous progression along specific avenues of inquiry that are developed
from the known and unfolding circumstances of the case. Attention to detail is
the catch-phrase for investigators and they must be constantly mindful of the fact
things may not always be as they seem. An open mind must be maintained,
facts should be verified and statements corroborated as far as possible before
conclusions are drawn. Expert opinion and/or past experience should be
spught and where a hypothesis is developed or a theory advanced it should be
tested by reconstruction and measured against contrary views, theories or
explanations.

11. Generally, it is said crimes are solved by propounding from the known
circumstances of the case a number of questions which require answers to
complete a full picture of the crime. The questions are usually of the what,
where, when, why, how, who, variety and answers are sought by processes of
deduction, inspection, scientific examination, research, inquiry, questioning and
other appropriate means. It might not be possible in every case to achieve
answers to all questions and some investigations may be completed with gaps
unfilled. There is no need to wait until the full picture is visible and all



documents are received before moving to make an arrest and invariably the
more quickly the alleged culprit is interviewed, fingerprinted, searched and taken
into custody the greater is the chance more evidence against him/her will be
uncovered and the less likelihood outstanding evidence will be lost or destroyed.
Another factor which can influence making an early arrest is the possibility the
suspect could re-offend or flee while at large. Proper care and caution, though,
must always be exercised in deciding to arrest a suspect and the Officer in
Charge of an investigation must be satisfied he is on firm ground before directing
that an arrest be made. Often, he will consult the Crown Solicitor in deciding if
there is sufficient evidence to justify an arrest.

12. A feature of a major homicide investigation is the amount of paperwork
generated and processed. It is a strict requirement staff involved in any aspect
of the case promptly and independently document their actions and/or
observations. This requirement does not always make for identical reporting as
not everyone sees the same things from the same perspective or places the
same importance on what has been seen. Likewise, where times are recorded
there will often be discrepancies because watches are seldom synchronised,
events may begin and end at different times to different people, and memory is
not always precise when details are recalled subsequently - as may happen
when the time an action was taken or an observation made is not precisely
noted. It is also not uncommon for conflicting information to be sourced to the
same person in different documents [message forms, job sheets and
statements, etc,] as it sometimes takes two or three interviews to get details
straightened out and accurately recorded.

13. Another feature of New Zealand homicide investigations is the regular meeting
of all team members to discuss developments, general strategies and proposed
courses of action. At these conferences [held at least daily in the initial stages]
it is open to any member of the team to identify points of significance, to
advance their own ideas on how the case will best be solved and to express
reservations they might have on any aspect of the investigation or the direction it
is taking.


